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What Keeps A Corporate State Tax Director Up At Night?

Corporate state tax directors face uncertainty from every direction.  With the increased scrutiny placed on state tax as a result of the nationwide financial crisis, corporate state tax directors are under ever increasing pressure to get it “right.”  

State Tax Policy – 

· Significant change in tax system (Michigan SBT, MBT, Income Tax)

· Change in tax regime creates significant uncertainty

· Deferred tax assets get destroyed by changes in tax systems

· Deferred tax assets are accounted for on a company’s books and records no different than cash on hand.

· Loss of deferred tax assets negatively affects a corporate taxpayer’s financial statements

· Retroactive legislation

· Prevents settled expectations

· Changing the rules after the taxpayer has already conducted its affairs in contemplation of the tax laws

· Definitional changes, Penalties, etc.

· Applying old laws to new facts

· The ever expanding definition of tangible personal property for sales tax purposes 

· The application of 90 year old sales tax laws to new technology is silly

· The products or services presently being subject to these sales tax laws weren’t even a dream in the roaring 20s.

· Canned v. Custom software distinction

· While it is difficult to get new legislation to address the new technology, Department’s should remain true to the letter of the law

· Credit Clawback

· Immediate denial of credits granted by the state economic development agency upon audit

· When an economic development agency grants a taxpayer a credit, as long as the taxpayer lives up to the terms of the credit, Departments of Revenue should not challenge the credit.

· Disconcerting that the state is giving and taking away at the same time.

State Tax Compliance – 

· Lack of guidance on complex tax technical issues

· The Federal government has 6 volumes of regulations for tax administration while most states don’t even have the equivalent of 2 volumes.  

· State tax conformity (or lack thereof) has continued to create uncertainty for taxpayers

· Increased use of remedial state tax provisions creates uncertainty regarding the determination of state taxable income.

· Remedial state tax provisions – related party addbacks, throwback, throwout

· Exceptions to the remedial provisions are unclear

· Unconstitutional application of the exceptions

· Increased use of state discretionary authority creates uncertainty regarding well defined tax requirements

· The use of discretionary authority for standard transactions is very concerning

· Disallow intercompany transactions

· Combined reporting

· 1031 like kind exchanges

· RAR Reporting

· Timing of the RAR reporting (30, 60, 90 days) 

· Final adjustments v. any adjustments

Tax  Audit – 

· Resource Constraints

· Department has fewer experienced personnel that are able to use their judgment to decide between what is or is not an issue to audit (relevance, materiality, etc.)

· Departments have more new auditors that are learning the ropes on the job 

· Increased animosity between auditors and taxpayers

· Disagree without being disagreeable

· At the end of the day, we are all tax professionals that are trying to 

· Aggressive tax audit techniques 

· Voluminous information and document requests that will not lead to relevant information for the audit period

· Request for tax accrual workpapers for leverage

· Gotcha tax administration

· Search for any documentation that illustrates that there has been some consideration of tax implications of transactions

· Department’s should focus on the tax technical merits of a tax position as opposed to just searching for disparaging documents 

· Gotcha is a two way street (Delhaize)

· Deliberative Process Privilege is not always going to protect the state’s documents.

· Above the Line Auditing

· Recognize that there are times when the IRS and a Department do not have the same interests in a tax position (combined reporting, different groups, etc).

· When the IRS has reviewed an issue where the IRS and a Department’s concerns are directly aligned, Department auditors should not be wasting time on such issues.

